
precisely thc same distinction. 'he tirst conclusion that must be drawn from this language is that

,I prohibition on resale IS not, under am circumstances. a reasonable condition or limitation.

therefore. every service offere I by a LEe must be available for resale, including t1at-rate and

resid~~ntial services.

Second. although Congrss delegated to this Commission (with one exception, as noted in

the next paragraph) the determin Ition of what is a "reasonahle" condition or limitation on resale, the

clear intent of the 1996 Act an or Sec. 251(c) in particular was to promote competition. so that

conditions and limitations on re~ tie should be strongly dist~lvorccl. The carrier proposing any such

condition or limitation shoul( have the burden of demonstrating that it is reasonable and

nondiscrimll1atory. and any dOl ht on these issues should he resolved against the proponent. As

noted in para. 176. the CommJ;sion generally has disallowed tariffs that prevent carriers "from

purchasing high volume. low pn :e offerings to resell to a hroad pool of lower volume customers."

This policy has proven sound) the intcrcxchange market and should be extended to the local

exchange market. Thereflxe. IIC tarilTprovisions restncting resale based on volume aggregation

(rOr example. restricting resale t, a single customer. a sll1glc building. or a limited geographic area)

should he deemed !JCI' xc unrea onahle Any state laws or policies requiring such restrictions are

111consistcnt with the Act. and n list be preempted.

(,hird. See. 251 (c)(4)( 8) loes authorize the CommiSSIOn to prescribe regulations under which

a State commission may restrict esale or particular services to certain categories of subscribers. The

clear intent orthis provision w:, to allow the Commission to preserve universal service subsidies

1'01' certain classes of customer~ and to prevent arbitrage through resale of a subsidized service to
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customers \\ho do not qualify 1'0' the suhsidy. The CommIssion should effectuate this purpose, but

should not allO\v this provisil n to be used by II FCs as a "loophole" to justify otherwise

unreasonahle resale limitations i\fter a relatively brie1 transition period in which resale of all

residential services should be lin ited to residential end users, the Commission should strictly limit

the application of this "categor\' exeeptipn to those services (if any) receiving explicit universal

servIce subsidies (e.g., I i[eline erviee) under the policies to be adopted in CC Docket No. 95-45.

Il' the Commission adopts the co Isensus proposals in the universal service docket, the vast majority

ur universal service subsidies w I be end-user specific. [)urtable and. therefore, no longer a source

of generic funding to ILFCs [n his new environment. alllU-C services should be priced to cover

reie\aJ1t costs and no service sh 'uld he exempted from resale.

rhe Commission also s 'eks comment on whL'1her an ILEC may avoid making a service

availahle for resale hy withdra\ II1g It altogether Ihis question is undoubtedly prompted by U S

West's recent effort to do exactl that in the case of its "C\'ntrex Plus" service, which has been used

by a number ofloeal service res, Ilers in several states. As a general matter, the ability of an fLEe

tp \vithdrmv an otlering of a loc II exchange service should be governed by State, not Federal law;

but Sec. 251 does impose certa 11 obligations on the [I Fe that would override State law in some

circumstances. In particular. bel duse Sec. 251 (c)( 4)(B) prohihits any "discriminatory" condition or

limitation un resale, an 11.1:(' I jay not restrict a servIce in such a way as to discriminate among

resellers. or between resellers an t end users taking similar service. Thus, an ILEC might be able to

\·vithdrawa service entirely ir ib Iction affected all users uniformly. but it may not "grandfather" the

service so that some resellers ca continue in business while \)thers are precluded from entering the
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market. Withdrawal of a service '11ight also be an unreasonable Iimitation of resale if the ILEC does

not offer am reasonable substitl te service to which resellers can subscribe.

c. Pricing II f Wholesale Services (~4111178-183)

As explained in previol , sections. MFS encourages the Commission to adopt a market-

drivl'n pricing strategy In ordc to be successfuL this strategy must be applied consistently to all

services. all network elements. a ,d all constituents of the market. In the context of wholesale prices.

therefore. the Commission shoui 1avoid adopting any pricing standards that would given incorrect

or indlicient price signals to re cHers and thereby distort the operation of the market.

[n establishing uniform des for determination of wholesale rates. the Commission should

adhere closely to the requirem 'nts or the Act and should not grant any special preferences or

advantages to resellers. I!ere. tl . Commission is not onl\ concerned with the relative positions of

the II J~Cs and ne\v entrants. but 'nust also strike a balance between the concerns of facilities-based

competitors and pure rescllers. (MFS. it might be noted. is both--it is the largest facilities-based

competitive provider or locale change service. but 2t1S() the largest reseller of such service.) As

stated above. resale wi II playa lltically important role in assuring the eflicient operation of newly

competitive markets: but f[lCilJ les-based entry is also i.ndispensable in creating the competitive

pressures that will drive these narkets. xo As shown in Section I of these comments. Congress

xo In t~lCt. there would he n I need for regulation ohvholesale prices in a market in which fully
clTective facilities-based compel tion existed. Facilities-based carriers would compete against each
other to ofTer their services to re dlers. much as is the case today in the interexchange market. and
marh.et forcl's would therefore h, effective to produce dficlent prices. ['he Commission should view

mandatory wholesale pricing a an interim measure only. and should he prepared to exercise its
!()rhcarance authority under Sec 1() when it finds that sufficient lilcilities-hased competition exists
in particular markets to protect he intcrests or resellcrs.
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specifically intended the 1996 ,ct to stimulate investment in competitive facilities; resale alone,

therefore, is necessary_ hut not ufficient to achieve the legislative goals.

rhe text of the 1996 Actlearly states that avoided costs must he determined on a service-by-

sen'lce hasis -- that is, the Sta.~ commission must calculate the actual rate of each service to he

resold. Sec 252(d)(3) provide that a

State commission shalll ~termine wholesale rates lln the basis of retail rates charged
to suhscrihers/or the tc 'c'(!lnmumcat;ol1s .lelT;CC rcquested, excluding the portion
thereofattrihutahk to an marketing, billing. collection. and other costs that will he
avoided hy the Illca] eXl l:..mge carrier

I EmphasIs added.) Determinil:!. wholesale rates for resold local service on any basis other than

servlce-hy-service would fhlstrcl e congressional intent Therefore. the proposals discussed in para.

182 must hl' rejected.

Also. Sec. 252(dl\3) pro ides that wholesale rates are to exclude costs "that will be avoided"

through wholesale provision Of the requested telecommunications service. Congress's use of the

word "avoided," rather than "(l\ ,idable:' requires resellers to demonstrate the actual, not potentiaL

costs avoided when te!ecommUl Ications services are purchased at wholesale, Congress intended to

limit the ahility of imaginativl resellers to argue for a wholesale discount greater than the cost

savings that actually will he c ,perienced hy the providing carrier. This requirement precludes

adoption 01 any "presumed" Ie el of avoided cost as suggested in para. 181 .

.Just as Secs. 252(d)( 1) Illd (2) require the Commission to eschew traditional ratemaking

principles and to hase pricing dt .:isions for interconnection, unhundled elements, and transport and

termination of traffic on eCOlW nil' costs, so subsection (d)(3) requires the use of economic costs

rather than arhitrary historical 0 emhedded cost studies in determining "costs that will be avoided"
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in setting wholesale rates. The c ~st that will be avoided is. quite simply, the difference between the

total cost incurred to provide the ~ervice on a retail basis and the total cost incurred to provide it on

a wholesale basis. This caleu!: lIon must take into account not only cost savings to the LEe in

pn)VJdlllg the service, hut also tl (' additional costs incurred hy the LEC in doing so. For example,

a [J.( offering its services to 1\ sellers may incur costs fnr the transmission of billing data, resale

customer contact operations. hat Jling the accounts and requests of resellers, and handling the churn

111 service providers chosen bye' d users that will surely result from local competition. In addition,

it may be nccessary to increase ctail marketing cfforts to distinguish the services of the facilities-

hased competitor from the rese er. ;\11 of these activities involve greater costs which may offset

soml' or all ()fthe costs otherwi L' avoided by providing services at Ihe wholesale level.

The Commission should'xplieitly reject the suggestion in para. 180 that avoided costs might

include some share of general overhead or "mark-up." as well as the similar (and somewhat

redundant) suggestion in para. 1 1 to allocate some common costs to "avoided" activities. General

overhead consists ofjoll1t and l ,mmon cnsts that arc attn hutabk to more than one service and, in

the mterest ()f efficiency. arc re overed from all of these ser\ ices. These costs will continue to be

JI1curred regardless of whether he II .FC provides its services on a wholesale or a retail basis. xl

Since Joint and common costs \\ ill not he avoided in fact. they cannot be removed from wholesale

rates under the pricing standard ,.)fSec. 2:'2(d)Ol.

XI By definition, if a cost i,\ avoided when the ILFC ceases to provide a particular service. then
it is a direct cost of that service and not a joint or common cost.
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(3) RelMionship to Other Pricing Standards (~~ 184-188)

As discussed at pages 50 'I seq. above, a coherent scheme of unbundling, resale, and market

driven pricing is required in ordc to achieve fully the pro-competitive purpose ofthe 1996 Act. One

necessary clement of that schen e is the requirement that the price of every retail fLEC service be

set equal to. or greater than. tl ' sum of the prices of the component network elements used in

pnl\'lding that service. Indeed.' ithout this requirement. there would be no effective upper limit on

the rates that ILECs might chal ',e (lr access to network clements. An flEC could simply charge

an arbitrarily high rate f(lr the lI1bundled elements. while charging lower rates to end users for

bundled services that use the sare elements. No competitIve entrant would ever buy the unbundled

elements under this scenario. hl ~ause it epuld never hope to provide the bundled service at as low

a pnce as the ILFC MFS' pi \posed pricing rule is thercj(ll'C essential to permit the effective

operation of market forces 1I1 Sl tll1g unbundled element prices.

C. Obligations ImpO'ed on "Local Exchange Carri(~rs" by Section 251(b)

1. Resale (~~ t9{l- t97)

MFS generally agrees \ ith the Commission that restrictions on resale of local exchange

services should he discouraged The statutory language concerning resale restrictions for all local

exchange carriers in Sec. 251 ( )( 1) is virtually identical to Sec. 25I(c)(4)(B) applicable only to

Il.U ·s. Theref(lre, a resale re triction imposed by a non-incumbent LEC should be presumed
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unreasonable, except that any c ,ndition or limitation llf ~I type that has been found reasonable for

ILEes should be presumed rea~ Inable for other LF':C~ as well. X2

5. Reciprocal C .mpensation for Transport and Termination of Traffic

c. Definition of Transport and Termination of
Tclecominunications (~~ 230-B I)

rhe term '"transport and ~rmination of telecommunications" in Sec. 251(b)(5) must be read

in cuntexL rhis subsection PI"(\ ides that "each local exchange carrier" has the "'duty to establish

reciprocal compensation arran~:ments for the transpurt and termination of telecommunications."

(Emphasis added.) The qualifi, r '"reciprocal" implies that the duty extends only to arrangements

between local exchange carriers not between a local exchange carrier and another telecommunica-

tions carrier that is not a I.Ft': al d. therefore, these arrangements only apply to those "telecommu-

nicatlons" that arc carried by I ITs, namely end-user and carrier access traffic within a LATA.. .

['here is nn basis in the statl tory language for excluding from the scope of this provision

arrangements between neighbor Ilg, non-competing LJ:C \. Indeed, since the duty imposed by this

prC)\lSIOn expressly applies to C\ T)' LEe it would be contrary to the express intent of Congress to

exclude ti'0111 its coverage any J 'ciprocal compensatinn arrangements between any LECs.

rhe Commission also re iuests comment on whether reciprocal compensation arrangements

should be segregated into "trans 'ore and ·'termination" elements for pricing purposes. Nothing in

1he statutory language or the 1 'gislati ve history. however. supports such a distinction. To the

X2 For example, if an ILl' offers lower rates for residential subscribers than for business
serYlce. and is allowed to prohilit the resale of the residential seryicc to business customers, then

the ILF:Cs competitors \vill ha e a strong competitive incentive to offer a similar two-tiered rate
structure. Ihe competitors WOI Id then be just as vulnerable as the ILEC to arbitrage of the lower
residential rate. and should hav Ihe same ability to restncl such resale.
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contrary. it may be noted that Se\ 252(d)(2)(A)(i) refers to the ·'recovery ... ofeosts associated with

the transport and termination of calls!.]" while Sec 252(d)(2)(A)(ii) refers to "a reasonable

approximation of the additional osts of terminating such calls:' (emphasis added), suggesting that

('ongress considered the transpo !. and termination functions to be equivalent or at least substantially

overl appi ng.

In this respect. there s an Important distll1ctlon between reciprocal compensation

arrangements and access to L lbundlecl elements [n an unbundled access arrangement, the

requesting carrier specifies the -articular ILEC facilitIes to which it desires access, and integrates

those facilities into its o\vn nc work. In a reciprocal c\Hl1pensation arrangement, however, the

carriers are exchanging services ie.. termination of calls) over their networks rather than providing

access to particular, identifiable ,'acilities. ,\'ee note 51. aboyt'. Because an interconnecting carrier

does not specify the facilities the will he used to transport or terminate its traffic, the charges for this

Il1l1ction should not depend on I lC other carrier's choice of thcilities.

Some ILECs have soug t to subdivide '·transport and termination" into subcategories as a

means of applying non-reciproc: or asymmetric rate structures to these arrangements. For example,

[LEes in \lc\\' York and Maryl" Id were able to persuade State regulators to approve on an interim

basis ··two-tier·· termination rat structures under \vhich one rate applies for traffic routed through

an II F·:(· tandcm switch, while ,! ;ower rate applies for traffic directly trunked to an ILFe end office.

Comments (~fMFSCommuni< ations Company, Inc. (May /6, /996) Page 77



Beeause non-incumbent IYCs \ pically do not today operate separate "tandem" and "end office"

switching hIerarchies. these rah structures are inherently non-reciprocaI.R~

Further. a two-tier rate: ructure would not be consistent \vith the pricing standard of Sec.

252(d)(2)(i\). which requires ti cIt rates be designed to allow "mutual and reciprocal recovery of

costs" based upon "a reasonabl approximation of the additional costs of terminating such calls."

('his standard requires a singl rate structure that is not dependent on the particular network

architecture or routing chosen I \ either carrier. A rate structure tailored to the network design of

one carrier would almost cel1ain \ not prO\ide "mutual and reciprocal" recovery to the other carrier.

For ,:xampk. the two-ticr rate tructure approved 111 Marvland is designed to allow the ILEC to

recover costs associated \vith ... tandem switches and l.hc intcr-onice trunks connecting those

tandems to l'nd office switches; lut it makes no allowance I()r the additional backhaul costs that will

he incurred by a new entrant th I docs not have separate tandem switches. R4

/\s discussed in morc de ail at page 80. below. thc requirement that reciprocal compensation

rates be based upon "a reaso lable approximation of the additional costs." coupled with the

prohibition on requiring actuale 1st studies. dictates that these rates be based on the incremental costs

fU In '\Jew York. the "tam1 :m" rate does apply reciprocally to traffic terminated by the non
lI1cumbent LLC but the latter c; ITier is also required to offer alternative interconnection options that
would allo\\ the ILEC to reduce its termination cost. In Maryland. however. the lower "end office"
rate applies to traftic terminate, hy a non-incumbent [ F<"

R4 TypIcally. MFS uses a s ngle integrated tandem/end otlice switch to serve a geographic area
comparable to that served by 1Il ILEC tandem and multiple end otlices. T'he use of a single
centrali7.ed switch requires the l ,:ployment of additional transport facilities to bring tratlic from all
points withll1 the service area to the switch. but the cost/capacity relationships of modern switching
and transport technologies makl this a more efficient design than deploying multiple switches with
less transport. Thcret(we. althol ~h MFS does not incur the tandem switching costs that the ILECs
do. It incurs additional transpor1:osts to connect all POIl11' on its network to the centralized switch.
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of an efficient provider. not ( 1 the "actual" or "historical" costs of any particular provider.

Economic analysis suggests that over time .. all providers within the same market will tend to adopt

the most enicient technology dUI to their self-interest in minimizing their costs and maximizing their

pro1its. Therd(lIT, the long-tel 11 efticient cost of transporting and terminating traffic should be

identical f()r all providers. hased upon their adoption orthe most etTicient technology. even if their

short-term costs based upon to lay' s technology are different: and the Commission should seek

compensation structures that rell!()rce. 110t interfere with. Incentives to increase efficiency.

/\n arti1icial distinction )etween "tandem" and ""l'nd IlfTice" termination, or any other rate

structure that seeks to distingui' h "transport'" from "termination." would eliminate the reciprocity

reqUIred hy Congress and give IECs an opportunity to tilt the balance of payments through their

net\\ork design decisions. 101 example. if (as suggested in para. 231) dedicated transport links

het\\een a carrier's switch and he meet-point were to he priced on a l1at-rated basis, the carrier

\vouJd then have an Il1centlve 0 route traffic through a switch LlI' away from the meet-point

(regardless of whether this WOl d be economically etTicient) in order to increase its revenue from

dedicated transport (and cOITeslondingly increase its competitor's expenses).85 In order to avoid

uneconomic incentives of this n, ture. the Commission should interpret "transport and termination"

dS an indivlsihle unit that \\ill he subjecl III its entiret; to rec:lprocal (and, as discussed below.

symmetric) pricing.

85 In tilCt. the Commission laS recognized that technological developments have dramatically
reduced the distance-sensitivit of network costs. ,\'ee. cg /viIS and WATS Market Structure,
·4mel1dmcnls ojParl fJ- (Vew P, r/ 3fJ) olthe Commiss/(m s Rules and Estahlishment ola Federal
SlCllc Joint f)(}({rd. CC Docket \os. n-72. RO ..286. 86 ..297. Report and Order, 2 FCC Red. 2639.
2M} (19871. Accordingly. thtl' IS little justificatIon for Imposing interconnection charges that
depend on distance or on the gl 19raphic point or interconnection.
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d. Ratc Lc,els (~~ 232-234)

In response to paras r >2)3. MFS believes that Congress was unambiguously clear in

establishing different pricing Sl lIldards in Sec. 252(d)( 11 and (d)(2). and there is no reasonable

argument that the statute- coul, be construed to treat thesc two standards as interchangeable.

/-aci Iities used for traffic exchan, e pursuant to Sec. 251 (b)1 :)) cannot be made subject to rates based

()Il the Sec. 252(d)(2) pricing sL 11dard.

Para 234 requests com nents on a variety of issues relating to implementation of Sec.

252(d)( 1). MFS urges the Coml 'lssion to adopt rules requiring that reciprocal compensation rates

be based upon a reasonable estil' ate of the long-run lllcremental cosL to a provider using the most

efficient available technology. 0 terminating traffic received (I'om other providers on a LATA-wide

baSIS The lATA is the reasona:1e geographic unit to use for this purpose~a larger unit would be

unrealistic because the Bell 0pll'ating Companies arc prohibited, at least for the time being. from

transporting traffic beyond a I \ [1\ boundary: while smaller units would be unrealistic because

Iu·( networks within a LAL generally are operated as an integrated unit. ILECs currently

interconnect within their own ne works and with neighboring ILECs for the transmission of traffic

on a LATA-wide basis. so Sec. ~ 'i 1(c)(2)(C) and (0) prohihit them tI'om requiring other carriers to

interconnec1 on any less j~1V()ral e basi s. ",,'ee note 75. above

Sec. 252(d)(2)(B)(ii) pn hibits the CommiSSIon and any State from conducting "any rate

regulation proceeding" to det, rmine transport and termination costs. or from requiring the

performance of any cost studies [his prov ision suggests that Congress intended for these costs to

be sl'l at economically optimal levels. rather than a1 le\cls dictated by any existing provider's
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'actual" or "historical" network, esign and costs This conclusion IS reinforced by the reference to

·'additional costs" in Sec. 252(d)( ~)(A)(ii). which clearly seems to incorporate the economic concept

of et1icient pricing based on mar ~inal costs This is a sound policy choice. because use of efficient

priccs will provide all carriers v Ith an economic incentive to modernize their networks and adopt

the most efficient technology. as well as to use the most el"licient means available to terminate their

competitors' traffic.

The Commission's rule, therefore should requIre that compensation for transport and

termination of traffic under Sec. :51(b)(5) not exceed a reasonable estimate of the incremental cost

that would be incurred by a pro Ider using optimal technology. Rates may not be based on either

interstate or state access charg. -:. because these rates have been the outgrowth of rate-of-return

proceedings rather than estim" es of economic costs~ nor may they be based on any ILEe's

embedded or historical cost still ies. whether performed before or after the enactment of the 1996

Act. Indeed, rates may not be lased on the typical ILl'(' incremental cost study, because these

studies generally assume the. \isting network design will remain fixed in perpetuity, and are

inconsistent \vith the Act's reqt: rement for an approximation of the optimal economic cost.R6

e. Symmet,y (~~ 235-238)

MFS believes that the r, quiremem of symmetry in reciprocal compensation arrangements

IS one of the most important issl es raised in the NPRM. Symmetry, as defined in para. 235. is not

only consistent with the provisi\ lS of Sec. 252(d)(2). hut 1I1 f~lctis compelled by them. Moreover.

R6 Obviously. however. it i, impossible for any carrier's actual cost to be lower than the optimal
level: therefore. an ILEC cost ,tudy could be used to set an upper bound on the possible cost.
although it \vould not be a reaSt nable estimate of the optimal cost level.
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svmmetrv is essential if new entrants are to have an oprortunitv to offer local exchange service on
~ .,I .. •

an economically viahle hasi:-,

As discussed in the preceding sections. Congress required that reciprocal compensation rates

be "mutual and reciprocal" and hased on a "reasonahle approximation of additional costs," and

expressly prohihited any requirement of actual cost "tudics These interrelated provisions indicate

('ongress' intention that optimal economic costs. rather thal1 actual or historical costs, should be used

in setting these rates, While actual costs may van from one carrier to the next, the optimal

economic cost of performing the transport and termination function is the same for all carners

operating within the same geographic area. Onlr svmmetric rates are "mutual and reciprocaL"!l7 and

onlY such rates are consIstent \vlth the provision:-, o["t'C )';;2(dj(2)

In para. 236. the Commission suggests that svmmetric rates would he easier to manage than

asymmetric rates. "Setting asymmetric, cost-hased rates might require evaluating the cost structure

of nondominant carriers, \vhich would he comple'\ and intrusive," 'fhis observation is correct, but

also incomplete. Investigations into the cost struclun' ot' nev, entrants would not only be

!l7 "Mutual" is defined as "I. possessed. experienced, performed. etc. hy each of two or more
with respect to the other or others: reciprocal.. . 2. having the same relation each toward the other
..." Random House Diclionarv oj/he English l.anguage !/nahridged Edition (1981). Congress

would not have used both the words "mutual" and "reciprocal" if it had merely intended them as
synonyms for each other, so the word "mutual" must have heen included to connote the similarity
of the relationship between the two participants in the compensation arrangement
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ddministratively burdensome. co lplex. and intrusive. but also would violate the specific prohibition

i\symmetric rates would )lace an intolerable burden on new entrants in the local exchange

market. Asymmetric rates WOLdt tend to f~lVor the ILFC's. because of the greater bargaining power

and greater access to informati, n of these companies I urther. any imbalance in compensation

would have d disproportionate ir pact on new entrants. The ILEC's today serve nearly 100 percent

of customers. and they will lik 'Iy continue to have the largest share of the market for years to

come X '! Therefore. ILEes will) c able to complete the majority of calls placed by their customers

entirely over their own network. and will incur reciprocal compensation charges only on a small

!i'action of their calls. By contra L new entrants will incur these charges on the vast majority of their

traffic. /\n; asymmetry in the rile levels would have a mueh greater proportionate impact on the

new l~ntrant's revenues and cos' than on the ILFC·s.

The supposed disadvant; :,:es of rate symmetry identified in para. 237 are illusory. First. the

Commission suggests that dift rent networks may have different cost characteristics. therefore

xx Para. 236 also suggests hat new entrants "may possess a degree of market power over the
Il1cumbent I.Ee· by controlling the access line needed to terminate a particular call. and therefore
"ma\ have an incentive and the hilit) to charge high rates to the incumbent ...... Although a rule
requIring symmetric rates woul(: eliminate this concern. the Commission is mistaken in characteriz
Ing control of an access line ,!; "market power." If a new entrant did charge "high rates" for
transport and termination llr tr iltic on its network. the ILFC could seek to avoid paying these
charges by marketing its local exchange services directly to end users and "winning back" the
eustllmers vvho were llsing the c' IJnpetitor's services. Ne\\ entrants do not have captive customers.
and thereCore cannot exercise n lrket po\'vCr.

K'! Even in New York ('ity where switched local exchange competition was first introduced in
mid-19():L N'{l\FX continucs tt~erve several million <lCCl'SS lines while MFS and other competitors
colkctiveh serve a few lhousa ,I.
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reqUIring different rates. As MS has already demonstrated. it would be poor policy to set rates

hased on the individual cost char lcteristics of particular customers' networks; any attempt to do so

would also entail lengthy. complx, and expensivc adm1l1istrativc hearings. Setting symmetric rates

hased on the costs or optimal tel' 1l10logy will give all carners an incentive to use the most efficient

network design and to reduce 1 leir costs to thc optimal level. Also, the Commission expresses

concern that an II .FC "might he hle to usc its hargaining power to extract a symmetrical rate higher

than relevanl costs ...." This i~ I valid concern. but il is nol a disadvantage of symmetry, because

thc same prohlem could occur e en irratcs were not rcquired to be symmetric. The answer to this

concern. as suggested ahove. IS 1 ' require that the symmetric rate level be justified by a reasonable

estimate orlhe optimal econom cost of transport and termination ortraffie.

For the t(wegoing reason' the Commission's rule should interpret Sec. 252(d)(2) as requiring

symmetric rates f()r transport. Ild termination of traftic and should require States conducting

arbitration or reviewing BO(' S ltements or generally aV~lilahlc terms to establish rates consistent

v,ith this requirement.
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f. Bill and Keep Arrangements (~~l 239-243)

The Commission shoul I not adopt rules requiring ILECs to enter into bill and keep

arrangements. nor should it enco Irage the States to impose such arrangements through arbitration.9o

As explained in the precedin f sections. the 1110st efficient form of reciprocal compensation

arrangement is one based upon ti l' economIc cost oftranspol1 and termination, and that cost almost

certaJl1ly is not zero (as would be Implied b:- a bill and keep arrangement). As the Commission notes

111 para. 242. hill and keep arrang 'I11ents are likely to impair economic etTiciency. In particular, local

exchange carriers will have an e\. 1I10mie incentive under bill and keep arrangements to market their

"ervlces to customers that origm; te large numbers of calls relative to their incoming traffic volume.

rhe: would incur no cost for tra Isport and termination 01" these calls on another carrier's network,

hut instead would force the othc carrier to absorb that cost. 'l1 The Commission's goal, consistent

With the JI1knt of Congress. sh, uld be to encourage economically efficient competition for both

'10 rhe Commission expn ,ses some doubt in para. 24~ as to whether Sec. 252(d)(2)(B)(i)
permits the Imposition of bill lI1d keep arrangements in arbitrated agreements, as opposed to
pen11ltting these arrangements Sl. iely in voluntarily negotiated agreements. Based on an analysis of
the statute as a whole. there can 'c' no real doubt that the purpose of this provision was to authorize
the States to mandate bill and k'ep arrangements in their role as arbitrators (or in their review of
BO( statements of generally ;IV; liable terms), MFS has dIscussed the relevant statutory provisions
111 detail in its Reply Comments n CC Docket No. 95-1 R'\ (filed Vlar. 25, 1996), and requests that
thos\.' Repl:- Comments be incor ,urated in the record ot'this proceeding to avoid duplication. Sec.
251 (d)n) hal'S the Commission I um interfering with State policies that are consistent with the terms
dl" the Act. and the Commlss 1I1 accordingly may nol (lverturn State-imposed bill and keep
arrangements or make them Sl hject to any conditions I such as those suggested in para. 24~).

]\onctheless. these statutol"\ pro Isions (JIllv pennil hill and keep arrangements. and plainly do not
req 1II re them.

')1 Ofcnurse, the converse ,equally true. If the reCIprocal compensation rate is set at a level
grealer than the actual cost of "ansport and termination then carriers will have an incentive to
market their services to custon "TS who originate relatih'l:-. few calls in order to minimize their
reciprocal compensation paYl11l l1S 10 other carriers.
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originating and terminating tral Ill'. and this goal can only be achieved by setting rates close to

l~conllmic cost.')2 The Comm ,sion therefore should not preclude or discourage States from

complying with the requirement lfthe Act that they hase rates on a "reasonable approximation" of

econllmic cust.

g. Other P(,",sible Standards (~l 244)

The Commission notes tl at existing arrangements hetween neighboring ILECs may provide

a hasis for setting rate levels or :eilings for reciprocal compensation arrangements. As discussed

earlier. arrangements between! eighboring ILECs f(H the reciprocal transport and termination of

traffic Call within the scope of '-'ec. 251(h)(5), and therefore are required to be filed with State

commissions pursuant to Sec. : "2(a) and (e). I Jnder Sec. 252(i). the ILECs are required to make

available the same alTangemenb o'ontained in an approved agreement to any other requesting carrier.

un the samc terms and conditi\ ls.Therefore. any agrecments between neighboring ILECs will

Impose a de jacfo ceiling on ra1 's that these carriers can demand from any third party for similar

transport and termination of tr, inc: if they demanded a higher rate. the requesting carrier could

SImply avail itself of the filed ag eemem. The Commission's rules should confirm the requirement

that lhese agreements between II ITs be tIled with State commissions and be made available to other

camel's under Sec 252( i).

'12 Although hill and keep a Tangements may possibly satisfy this goal in circumstances where
traffic IS reasonably in balanel .. the costs of transport and termination are very small. and the
admll1lstrative costs of imposing an explicit charge are substantial., it is not yet clear whether (or how
lltien) all three ofthesc conditi, ns \vill be satisfied. For this reason. most of the States that have
adopted bill and keep mechanisl IS to date have done so only on an interim basis. as noted in paras .
.~27 n.3(6) and 240 This all\ ,\S the States time to gather better information concerning traffIC
11o\\s and custs. and recogni~e~ (hat any eftlciency losse~ due to imperfect pricing are likely to be
minimal in the short terIn.
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The Commission also nqUlres whether retail measured local service rates could he

consIdered in estahlishing recip ocal compensation rates In most jurisdictions, measured service

rates (where they exist) have b\ en set far above cost. so these rates (at current levels) would not

provide any useful guidance as t( the actual economic cost nftransport and termination. If~ however,

the Commission adopts the mar ,et-driven pricing standards outlined earlier in these comments, it

IS reasonahle to expect that local Isage (and other rates) wi II move much closer to their actual costs.

l nckr these circumstances. it iould he appropriate to usc local measured service charges as a

standard of reasonahleness for Iciprocal compensation arrangements.

The Commission' s rule- should provide that an) transport and termination rate exceeding

one-half the applicahle retail )(:al measured servicl' rate willi he presumed unreasonable. If

compensation were set at one- alf the retail rate. then the originating carrier would receive net

revellue equal to one-half thc IT ail rate for its function 01' originating the call and routing it to the

interconnection point. and the Ie ll1inating carrier would receive an equal amount for its function of

routing the call from the interc( mection point to the terminating customer. As a general rule, the

costs of call origination and h iling can be presumed to he equal to the costs of transport and

lermlllation (bearing in mind th !t the ;\ct directs the use \)1' a "reasonahle approximation" of costs

rather than a precIse measurel Il'nt). so that the retaIl price of a "half-call" can be used as an

approximation of the transport nd termination COS!

D. Duties Imposed Of "Telecommunications Carriers" by Section 251(a)
(~~ 245-249)

In para. 246. the Comn ission inquires as to whether a service provider may qualify as a

"telecommunications carrier" t( some purposes hut not others. MFS submits that this question is

Comments ofMFS Communi<,t;ons Company, Inc. (Ma.v 16, 1996) Page 87



definitively answered by Sec. l(· 4), quoted in para. 245, \vhich provides that "ra] telecommunica-

lions carrier shall be treated as a ommon carrier under this Act only to the extent that it is engaged

111 providing telecommunicatio s servIces . " (Emphasis added.) An entity that provides

telecommunications services 111 \ also engage in other Iincs ()f business, which might range 1'1'0111

providing information services l) selling customer premises equipment to issuing credit cards to

selling music CDs: but Congrss expressly directed that such an entity would be subject to

regulatory oversight only to the ~xtent that it provides telecommunications services (as defined in

Sec. i( 46») '\Jonetheless, a cam 't' that uses telecommunications services in providing any of these

nlllH'egulatcd services remains ,ubject to the Communications Act with respect to the use of its

network services. In particular, I FCs are required to provide to other carriers on a nondiscrimina

Imy hasis any network elemenr. that the ILEC uses in the offering of non-regulated services, or

proVides to end users or other c' stomers fl)r these purposcs

H. Advanced Telecommunications Capabilities (~ 263)

MFS believes that tlK' u' hundled access requIrements of Sec. 251(c)(3) can and should be

Implemented in a way that pro!' otes the deployment ()f advanced telecommunications capability,

consIstent with Section 706(a) , r the 1996 Act. As discussed in more detail in previous sections,

ILFCs should be required to unb ll1dle all network facilities and equipment upon request, and should

not he permitted to dictate the t, chnology to which another carrier will have access.

In its recent reply coml1 ents in the Universal Service proceeding, CC Docket No. 95-45,

MFS urged that all LEes shOt ,d be required, as a condition of eligibility for universal service

subsidies, to meet existing netw( rk modernization standards for rural telephone companies. Among
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other things. these standards rel uire that rural telephone companies develop a plan for upgrading

their subscriber loops to carry d Ita at a rate of at least 1.000,000 bits (one megabit) per second.'!3

I'he "CSA'" loop standards rekn nced at page 44. above. wi 11 provide transmission plant capable of

meetll1g the lllle megabit sec cap Icity requirement. Since] [1,( 's should be required to upgrade their

plant to ('SA standards for purpl ~e of meeting their obligations to their end users. they should have

a similar rcquirement to make U\ lilable upgraded facilities on a nondiscriminatory basis for use by

requesting telecommunications -:arriers. For the most part. this requirement will not cause any

changes in interconnection loca Ions or facilities 94

III. PROVISIONS OF SE( TION 252

A. Arbitration Proce s (~~ 264-268)

With respect to the al'l Itration provisions It1 Section 252 of the Act, MFS notes that

arbitration is t~lir when both part ,'S have equal access to facts. Therefore. MFS believes that modest

discovery should be permitted tl ensure that both parties have access to basic information necessary

to develop their positions. !\n e change of documents relating to basic cost and technical issues. to

the extent not already provided dught to he required prior to the arbitration hearing.

'13 ,')'ee \1FS Reply Commclts. CC Docket No. 95-45. at 14-15 (filed May 7.1(96).

')4 MFS understands that i lOpS to customers located within 18.000 feet of a central office

generally can be conditioned tc meet the (SA standards. and that about 80% of all customers are

located within this radius The J 'questing carrier should have the option of interconnecting to these
loops at the fLEC centra] ollil :. and of collocating whatevcrequipment is required to provide

advanced telecommunications, apahilities over these loops. For thc tJ-action of loops extending
farther than 18,000 feet Ii'om tl .: central office. it may he necessary for 1[J~Cs to offer additional
points of interconnection that aJ . closer to the end user. or to deploy additional equipment in their
net\\orks 10 comply with the 11'; lsmission capacity n.'quJremcl1t~;.
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\'1I'S urges the ('omm ,sion to establish appropnate and sutliciently detailed rules and

procedures to ensure the t~lir cmd expeditious handll1lg of the arbitrations, and the use of

knowledgeable arbitrators. Such procedures should include, among other things, a precise timeline

liH exchange of limited discover .. a formal. expedited hearing, with precise limits and allocations

of time: specification of the stan, ards. legal or othenvise. upon which the arbitrator's decision shall

be based. and the remedies and 1\ liefavailahle to the arbitrator: a written statement of the arbitrator's

decisIon: and a clear statemen as to the scope of cOlllidentiality of the statements made and

documents offered in arbitratlOl

rhe arbitration should he limited to the specific parties to the agreement under review. Third

parties should not be permitted ti participate. sinee the) would unduly delay and burden the process.

B. Section 2520) (" !69-272)

MFS agrees with the Co ilmission's observation in para. 269 that Sec. 252(i) was intended

b\ ( ongress as an important te I] to prevent discrimination hy [LEes. The Commission should

therefore avoid any interpretati 'n of this subsection that would impair its beneficial effects. As

argued in previous sections. t ie availahility of all network clements on an unrestricted and

nondiscriminatory hasis must he .I central element in a market-driven pricing strategy. This requires

that all agreements speed) the 1 -rms and conditions fiH access to unhundled network elements on

a discrete. clement-by-element hasis. and that other carriers be allowed to obtain access to any

discrete element on the same ter 1S and conditions. An agreement may not contain "blanket" terms

and conditions that effectivelv .'quire a third party to incur other obligations or waive rights as a
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cond ition of access to a pan cular network element at a particular rateY5 Therefore, the

Commission's rules should Spl :ify that Sec. 252(e)(2)('\) prohibits approval of any negotiated

agreement lhat attempts to liml the rights of third partie,; under Sec. 252(i), either directly or by

incorporating terms and conditi Ins that are so narrowly tailored that no other carrier could satisfy

them as a practical matter: and ti at any arbitrated agreement having such a result would be contrary

to the nondiscrimination requirl 'nents of Sees. 251(c)(2). (c)(3), (c)(4), (c)(6), and 252(d)(1).

IV. CONCLUSION

For the reasons set 1()fI1 in the preceding Comments. the Commission should proceed

expeditiously to adopt comprehl 1sive rules establishing a natiol1\vide minimum set of requirements

for the interconnection. unbund ed access. reciprocal compensation. and other arrangements that

must be offered by lU'Cs pursl ant to Sec. 251 These minimum standards should not preclude a

State fi'om adopting more ngor. us requirements pursuant to its own rules and policies.

The Cnmmission' s rules .hould require Il.ECs to provide interconnection at any point in their

nel\'vnrk requested hy annther ca Tier. unless the ILEC carnes the burden of demonstrating technical

infeasihilit\. The requesting C ifTier should he entitled In choose the means of interconnection,

including (hut not limited to) ph sical or virtual collocatioll or a meet-point arrangement. Specific

installation Intervals. repair sta1 :lards. and service quality requirements should be incorporated in

the rules. The Commission shol Id modify its physical and virtual collocation policies, as outlined

')5 An example of such a "h ankef" condition might he a provision stating that a carrier qualifies
for a lower rate 1<.)]" a par1icular n ,'1work element only if huys certain quantities of other elements as
well
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aboY\.', both to conform to the nt'v requirements of the Act and to address problems that have arisen

under the previous rules.

Access to unbundled n\ twork elements should be made available on the same basis as

interconncction. However, pure 'Csale carriers should not be permitted to pick and choose between

unbundled elements and whoh ..;ale services; the Act requires that pure resellers use wholesale

servIces while facilities-based :,trriers have access 10 unbundled elements. As in the case of

Il1terconnectlon, specific serVlct requirements should be prescribed. This is most important in the

case of the unbundled loop, wi Ich has the strongest "bottleneck" characteristics of any network

element. but should be provid, d for other elements as well. rhe Commission should adopt a

coherent set of unbundling. 1" sale, and pricing standards to assure market-driven pricing of

unbundled network elements, r tther than delve into the limitless complexity of LRIC studies or

adopt the inferior and unreliable proxy" approach. And, the Commission should pre-empt any State

pricJl1g schemes that an~ inco !sistent with the pricing directives of the Act such as Texas'

requIrement for usage-sensitive pricing of unbundled loops.

The Commission should dlectuate the resale proVisions of the Act by prescribing rules that

strictly limit the [LEes' opp lrtunities to place limitations or conditions on resale of any

telecommunications service. l lIimited resale is one of the key components of the market-driven

pricing strategy proposed in th 'se Comments. For the same reason, however, the Commission

should be hesitant 10 interfere \ith market-driven pricing by mandating excessive discounts for

wholesale services. These discc 1I1ts should be lunited to ,\ narnl1Nly-drawn concept of net avoided
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costs, and the Commission should rely on market f()rce~ t(i determine the proper level of wholesale

rates as competition emerges.

The rules should require that reciprocal compensation arrangements for transport and

termination of traffic he hased on a reasonahle aprmnlmati(1n of the economic cost of performing

these functions using optimal technology. Reciprocal compensation should he provided under a

single, symmetric, usage-sensitive rate, which should he capped at one-half the measured service rate

offered to end users. Although the Act permits hill and keeplrrangements, it does not require them,

and the Commission should not encourage these arrangements hecause they are not consistent with

economic efficiency.

In addressing all nfthese issues, the Commission sfwuld hear in mind that the fundamental

purpose of Sec. 251 IS to promote local exchange competition, and particularly faeilities-hased

competition: and that the 1996 Act was intended hv ('ongress as a sweeping overhaul of

telecommunications law rather than a mere incremental change. The Commission should not

hesitate to take hold steps and to discard old regulatory practices and techniques (such as embedded

cost analyses) that are inconsistent with the ne\\ stallllor~ regime Rather. it should take this rare

opportunity to craft an entIrely new regulatorv paradigm. and enable the next generation of Amencan

consumers to reap the henetits of full-fledged comretition throughout the telecommunications

mdustrv
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